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YOUNG OFFENDERS LEGISLATION AMENDMENT (RESEARCH INFORMATION) BILL 2010 

Second Reading 

Resumed from 13 April. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [2.48 pm]: The opposition will be 
supporting the Young Offenders Legislation Amendment (Research Information) Bill 2010. It amends two 
acts—the Children’s Court of Western Australia Act 1988 and the Young Offenders Act 1994. It seeks to give 
the authority to the courts to release certain information with respect to certain demographics of children and 
young offenders for the purposes of a particular research project. It is worth noting that the current provisions of 
the Children’s Court of WA Act 1988 allow the publication of certain material in certain circumstances. My 
recollection was that certain information could already be released. When I was provided with a briefing, the 
advice given was that the provisions of section 36A are highly restrictive and the best legal advice available was 
that in order to ensure that the information sought could be released without offending section 36A, we needed to 
put these amendments in place. Section 36A of the Children’s Court Act of WA states — 

The Supreme Court may, after considering the public interest and the interests of the child, by order 
allow the publication, broadcast or disclosure of any matter … 

It then sets out certain circumstances. Only the Attorney General or the Commissioner of Police can make an 
application for such an order. The bill before us adds to section 36A of the Children’s Court Act by proposing a 
new clause 36AA, which specifically refers to the disclosure of certain information for certain research purposes.  

The particular project for which this information is sought to be released is the developmental pathways project 
conducted through the Telethon Institute for Child Health Research. I understand this project followed a cohort 
of children born between 1980 and 1997, and links information about that cohort of children across 13 
government agencies. The second act that the bill will amend is the Young Offenders Act. The amendment to 
that act seeks to name the developmental pathways project as the recipient of the research information. 

I am advised that the next stage of the work to be conducted through this project will identify the resilience 
markers and risk factors in a child’s relationship with respective government agencies that are indicators of 
whether that child will enter care at some point. The kind of information that will be provided in the first 
instance includes the child’s name, date of birth, address, whether there is a care and protection order or charges 
in place, and whether the child has appeared before a court previously and the outcome of the appearance. That 
information will be provided to the Department of Health, which will be, if you like, the central unit to collect 
that information. The health department will then check that child X in the health system is the same as child X 
in the Children’s Court. It will crossmatch the name, the date of birth and the address to check that it is the same 
child. Once the data identifying the child is handed over for the first time to the data administrator in the health 
department’s data linking unit, a check will done for an existing match, and it will be given the same 
identification number so that that child is identified by the same number across those 13 agencies. We have been 
assured that by the time the child health research unit gets that information, it will have been completely “de-
identified”—I think that was the expression used; I am not sure whether that is even a word—that is, all the 
identifying information will be removed. 

It is an important piece of research for a range of reasons, not the least of which is the new phase that the 
research is entering into to look for the resilience markers and risk factors that might lead a child to end up in the 
care of the state. That is an important piece of work. Bearing in mind that the health department’s data linking 
unit is already, and has been for some time, dealing with information about these children and their contact with 
other agencies, I have been assured—I am sure that the parliamentary secretary will reiterate this—that very 
stringent measures are in place to ensure that that information will be used only for the purposes for which the 
legislation seeks to release it, and that other people who should not get access to that information will not get 
access to it. 

It is a very narrow bill before us. It seeks to change the Children’s Court of Western Australia Act and the 
Young Offenders Act for the purposes of releasing certain data to be “de-identified” and then to be used for the 
purpose of the developmental pathways project conducted by the Telethon Institute for Child Health Research. 
With those words, I again indicate that the opposition will support the legislation. 

HON ALISON XAMON (East Metropolitan) [2.54 pm]: I rise today to indicate that the Greens (WA) also 
will support the Young Offenders Legislation Amendment (Research Information) Bill 2010. This bill will 
amend the Children’s Court of Western Australia Act and the Young Offenders Act to allow identified 
Children’s Court data to be used for some research purposes, and specifically for Children’s Court data to be 
matched to other data in the developmental pathways project of the Telethon Institute for Child Health Research. 
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Since 2006, the Young Offenders Act has provided for the minister to approve disclosure of information about a 
young person to a person in another commonwealth, state, territory or overseas government department or 
agency. The Department of Corrective Services has therefore been able to provide information to the Telethon 
Institute for Child Health Research for the developmental pathways project. However, the Children’s Court act 
does not currently allow Children’s Court data to be disclosed for research; thus, the Telethon Institute’s research 
has been hindered because the Department of the Attorney General is unable to provide the institute with the 
relevant information from the Children’s Court. The bill we are considering will amend the Children’s Court act 
to allow for this data to be used for some forms of research, and specifically for data matching to other records in 
the Telethon Institute’s developmental pathways project, to bring the Children’s Court act into alignment with 
the similar provision in the Young Offenders Act. I note that the data that is to be released also includes charges 
that are dismissed—that is, those that are not substantiated.  

The Greens (WA) have a long history of advocating for the privacy of juvenile offenders to be upheld. As such, 
when we received the briefing on this bill, the primary concern was about the effect of the bill on necessary 
privacies. However, we have been satisfied that rigorous controls and protocols will be in place so that there will 
be no capacity for the researcher to obtain identified data. I note that the data will be matched with pre-existing 
data and then de-identified by the Department of Health prior to release to the institute, and that the identity of 
the young people who appear before the Children’s Court will be protected. I note also that the amendments do 
not allow for the data to be released for use in any other research or for any other purposes. Of course, the reason 
this was of such concern to us is that it is generally accepted as a fundamental premise of justice when dealing 
with juvenile offenders that the privacy of children needs to be protected. As I have done in this place on 
previous occasions, I again express my concern at any attempt to undermine the protections that are provided to 
young people under the age of 18 years, remembering that neither these young people nor their parents have 
been given the opportunity to consent or not consent to their private details being shared. 

However, having said that, the Greens recognise that there are some limited circumstances in which there are 
compelling reasons and it is considered, importantly, to be in the public interest to allow the careful release of 
certain information, albeit that this information is protected by significant safeguards. The Greens are convinced 
that this is one such case. We have been strong and consistent advocates for evidence-based policy and 
legislation development. We talk about that a lot, particularly when we refer to law and order matters, rather than 
knee-jerk reactions to populist public sentiment. We recognise that, for this to occur, we need the type of 
evidence that is found only through rigorous research such as that which has been proposed. We also 
acknowledge that it can be extremely difficult for researchers to access that appropriate information. There is a 
role for government to play in facilitating, as well as obviously protecting, access to information. Although the 
protection of privacy is vital and access to personal information needs to be governed by very strict codes, rules 
and policies, we need to balance this with the public interest to be gained from conducting quality research. In 
particular, it is useful to have longitudinal studies, which can be extremely rich sources of information about the 
strategies and policies that are likely to be effective in attaining a particular aim. We welcome assurances from 
the government that the confidentiality and privacy of juveniles will not be put at risk by this legislation, and 
note that we have already developed a range of protocols around the use of sensitive and private information, 
although we have to acknowledge that the systems cannot be guaranteed to be infallible. I suppose WikiLeaks 
comes to mind, but, of course, we are not talking about sensitive state secrets here today. I note that new 
developments in technology and security of electronic data would, I imagine, necessitate any protocols that we 
are putting around this data to be revisited regularly. 

I had some very limited specific comments about the bill. I had a specific question about clause 6, which inserts 
proposed section 36AA. Proposed subsection (5) states that the regulations “may” include provisions about the 
receipt and storage of information disclosed under this section, and the restriction of access to such information. 
The question I had for the parliamentary secretary was about why that section does not require the regulations to 
include these provisions and whether that is perhaps because of the mechanics of the way in which the bill is 
drafted or whether there was another intent behind that. I also understand that there is a memorandum of 
understanding between the Department of the Attorney General and the Department of Health about the sharing 
of this information. I ask whether the parliamentary secretary representing the Attorney General could table a 
copy of this document or whether it is possible to give an undertaking that at some point in the future that 
document could be tabled. 

I note that clause 8 contains a minor amendment to the Young Offenders Act, which expands the definition of 
“research” to include specific reference to the Telethon Institute for Child Health Research’s developmental 
pathways project, and I wanted to make a few comments about that. Again, the bill is fundamentally about the 
importance of research. I recognise that the Telethon Institute’s Western Australian child health survey, which 
was conducted in 1995, and the 2005 Western Australian Aboriginal child health survey together represent the 
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most comprehensive research on the mental health and wellbeing of the half a million young citizens in Western 
Australia. Certainly, the Telethon Institute has a wonderful history of conducting very high quality research.  

I also note that the Commissioner for Children and Young People, in the report from her recent inquiry into the 
mental health of children and young people, called for the government to fund this survey to be conducted 
regularly; that was recommendation 12. I understand that the Department of Health funded preliminary work on 
a 2008 child development survey, which undertook to examine the development of children within their spheres 
of influence, including families, other carers, peers, communities and schools, and to apply this developmental 
framework to questions of current importance for children and their families, including mental health problems, 
childhood obesity, diet and nutrition, and asthma and diabetes. The study was to measure educational 
experiences and outcomes, psychosocial determinants, including family functioning, parenting and individual 
self-efficacy, relationships with peers and social exclusion. The study was to also explore patterns of antisocial 
and delinquent behaviour, and connections between delinquency and child victimisation. So it was very useful 
and very interesting research. However, despite completing tool development, trialling and the establishment of 
governance structures, the survey was not funded, and this has resulted in a chronic shortage of quality data in 
this area. 

The government is indicating that it is demonstrating its commitment to facilitating quality research through the 
passage of this bill, and obviously I support that. I think it is a step in the right direction. But I urge the 
government to further demonstrate this commitment by funding the WA child health survey to be undertaken 
regularly as per the recommendation of the children’s commissioner. I emphasise the importance of feeding 
findings from research into policy development and that those research findings inform government priorities. 
Research is great, and we want to see more of it, but it needs to be accompanied by a prioritisation by 
government and appropriate funding of early intervention and early years. I point out that the Greens (WA) also 
support calls for a central coordinating body for much of this work, and note that groups such as the Western 
Australian Council of Social Service and other organisations within the community sector are suggesting that 
this would be best coordinated perhaps through an office for early childhood. 

The Greens note that the Telethon Institute undertakes highly regarded work. It is widely cited and widely used. 
I believe it is quite clear that there is a strong degree of public interest in the research to which this legislation 
refers directly. We note that the potential benefits of this research, as long as they are combined with rigorous 
controls regarding the protection of the privacy of those individuals whose data is being collected, because they 
are children, mean that the Greens (WA) are happy to support this legislation. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [3.05 pm] — in reply: I 
thank the Leader of the Opposition and Hon Alison Xamon for their support of the Young Offenders Legislation 
Amendment (Research Information) Bill 2010, and for their respective parties’ support for the bill. I will not go 
into the policy underlying the bill as that has been adequately summarised in the second reading speech and in 
the explanatory memorandum that has been made available to members and recapped by the Leader of the 
Opposition and Hon Alison Xamon. I will deal with a number of specific questions raised by Hon Alison Xamon 
about the drafting of the bill. 

Firstly, clause 6 of the bill introduces a new section 36AA, headed “Disclosure for certain research purposes”. 
Subsection (5) of that proposed section states that — 

The regulations may include provisions about — 

(a) the receipt and storage of information disclosed under this section; and 

(b) the restriction of access to such information. 

Hon Alison Xamon has queried why the word “may” is used rather than “must” or “shall” or some other 
imperative. It is a matter of statutory construction that has governed the use of the word in those circumstances. 
The starting point would be the principal act, the Children’s Court of Western Australia Act 1988, and 
specifically section 52 of that act, which provides the regulation-making power under that legislation and which 
states — 

The Governor may make regulations prescribing all matters that are required or permitted by this Act to 
be prescribed or are necessary or convenient to be prescribed for giving effect to the purposes of this 
Act. 

There are a variety of other provisions scattered throughout the act that make clear that the regulations can 
prescribe certain matters of a specific nature. For example, section 51(10), which deals with the issue of access 
to court records, commences by saying — 
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The regulations may prescribe fees to be paid for inspecting, obtaining copies of or listening to 
information under this section. 

So we are looking at the use of the word “may” in an empowering sense. It is intended as a permissive provision 
or an empowering provision, not an imperative that the regulations shall do certain things, because it may not be 
necessary or desirable for the regulations to cover certain subject matter. The use of the word “may” in proposed 
section 36AA(5) is intended to make quite plain that the Governor has the power if necessary to prescribe certain 
matters under the regulations made under the Children’s Court of Western Australia Act. That is why it has been 
done in that fashion and there is nothing remarkable about it. We are not inclined to challenge parliamentary 
counsel’s practice in providing a regulation-making power in that form. 

I understand that a memorandum of understanding between the Department of the Attorney General and the 
Department of Health specific to the objectives of this bill has already been drafted and settled. I do not have 
access to that at present. It is my understanding that there is no objection to it being provided to the honourable 
member should she desire a copy of it. A more general memorandum of understanding between the Department 
of the Attorney General and the Department of Health is being prepared covering the exchange of information 
generally. That has not been finalised. Again, I see no objection to it being made available to the honourable 
member; however, I am not inclined to make an undertaking to do so because it is out of my control as a 
parliamentary secretary. I am not inclined to make undertakings to provide things that I have no control over, but 
I will certainly alert the department to the member’s interest in those memoranda of understanding and if the 
honourable member liaises with the department, I am sure that she will receive the satisfaction that she desires. 

There is nothing else of moment that I can add to what has already been said about the Young Offenders 
Legislation Amendment (Research Information) Bill 2010. I commend the bill to the house, and thank the 
Greens (WA) and the Australian Labor Party for their support for the bill and its objectives. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Parliamentary Secretary), and passed. 
 


